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UNITED STATES DISTRICT COURT '
for th
Southern Dis::ieteof New York

Samiha Alayan and Zeyad

Barazanji Civil Action No. 1:18-CV-10068 ALC
APPLICATION FOR ORDER FOR
Plaintiff (s) SERVICE BY PUBLICATION; ORDER
FOR SERVICE BY PUBLICATION
v.

Permanent Mission of Saudi
Arabia to the United
Nations

e’ NP N N N et P St P St b S

Defendant (3)

APPLICATION FOR ORDER FOR SERVICE BY PUBLICATION

COMES NOW THE PLAINTIFFS, Samiha Alayan and Zeyad Barazanji, who
submit this Application for Order for Service by Publication.

FACTS OF THE CASE

This case is related to a civil dispute as described in the
Complaint, including breach of contract, breach of implied-in-fact

contract, fraud, and unjust enrichment.

REQUEST
Plaintiff has been unable to properly serve the Permanent Mission

of Saudi Arabia to the United Natioms, (“Defendant”) or locate a
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valid address for service on the Defendant, through their agents
or officers. Plaintiff hereby requests that the Court issue an
Order for Service by Publication for a minimum period of once a
week for four (4) consecutive weeks in the online legal notice
publication, Global Legal Notices®, a website of general
circulation which specializes in international service by
publication in Saudi Arabia. Their publication policy is to
publish the Order, any notices, and all court-issued documents
continuously for a period of four (4) consecutive months, which
exceeds statutory requirements, or until such time as may be

requested by attorney for Plaintiff.

ARGUMENT

Plaintiff has attempted unsuccessfully to serve the Defendant
utilizing traditional service of process methods. However, the
Defendant has made itself unavailable for service. Attempts were
made to personally serve an officer, agent or appropriate employee
of the Defendant without success, as described in the Declaration
of Diligence, attached hereto, as Exhibit “B”.

The only available alternative method of service is service by
publication. However, newspapers in Saudi Arabia do not allow for
publication of 1legal notices which originate outside of Saudi
Arabia. The only known method for service by publication in Saudi

Arabia is through Global Legal Notices® which provides a more
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thorough method to give actual notice to the defendant, as
described on their legal notice website at

www.GloballegalNotices.com.

This method allows for a greater opportunity to give actual notice
to the Defendant than service by publication in a traditional
newspaper, see Exhibit “A”, attached hereto. It provides
publication of the Court Order, plus the entire set of Court-
issued documents. Further, the publication period exceeds the
customary once a week for four (4) consecutive weeks by
continually publishing the documents for four (4) months. In
addition, a Google search by the Defendant’s name and country will
typically appear on page one of the Google search after
approximately 5 days, thus, providing a greater opportunity to

give actual notice to the Defendant.

POINTS AND AUTHORITIES

The U.S. Supreme Court in Mullane v. Central Hanover Trust & Bank
Co., 22 ILL.339, U.S. 306, 70 S. Ct. 652, 94 L. Ed. 865 (1950),
found that, “It is a logical step forward in the evolution of
civil procedure that the use of new technologies in common
communication be utilized.”

U.S. courts have reasoned that service by publication on foreign
defendants is permitted under Federal Rules of Civil Procedure
4(F) (3). Rule 4 allows gservice of process on a foreign

individual:
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(1) by internationally agreed upon means of service reasonably
calculated to give notice; (2) by a reasonably calculated method as
prescribed by the country’s law for service for general actions or
as the foreign authority directs to a letter rogatory; or (3) by
other means not prohibited by international agreement. Because the
1993 amendments to FRCP 4(F) urge that FRCP (4) (3) be construed
liberally, the courts have interpreted FRCP 4(F) (3) as authorizing
them to utilize technological advancements for serving foreign
defendants.

Federal Rules of Civil Procedure, Rule 4((3) (1) provides that
wService of an individual . . . may be effected in any judicial
district of the United States pursuant to the law of the state in
which the district court is located . . .”

The challenge facing plaintiff in this case is there are no
traditional newspapers in Saudi Arabia that will allow for
publication of legal notices which originate in courts in the

United States.

CONCLUSION
Global Legal Notices® offers an improved method of providing actual
notice to a defendant of a pending lawsuit while satisfying the

Court’s requirements for service by publication.

It is widely held that service by publication has a limited success
rate in providing actual notice to a defendant that a legal case is

pending. Yet, courts routinely issue an oxder allowing for service
4
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by publication in a newspaper, either print or online, as a last
resort method to complete service of process.
Wherefore, Plaintiff respectfully requests that the Court issue an

Order for Service by Publication in the instant case.

Respectfully submitted,

Moo

Michael L. Ferch
On behalf of Plaintiff

ORDER FOR SERVICE BY PUBLICATION

IT IS SO ORDERED THAT the Summons in a Civil Action, Complaint, and
this Order shall be served by publication in Global Legal Notices, an
online legal notice publication for a period of four (4) consecutive

weeks and that Proof of Publication be filed with this Court.

( j;uige, United States District %ourt

Southern District of New. York

12.-13-19
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AQ 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of New York E

Samiha Alayan and Zeyad Barazanji

- Pl‘aim{ﬁ'(’s)ﬁr
V.

Permanent Mission of Saudi Arabia to the United
Nations

Civil Action No. 18-cv-10068

o “querrrzdam"(s)

SUMMONS IN A CIVIL ACTION

Permanent Mission of Saudi Arabia to the United Nations
clo Kingdom of Saudi Arabia

Ministry of Foreign Affairs

Nasseriya Street

Riyadh. Saudi Arabia 11124

To: (Defendant s name and address)

A lawsuit has been filed against you.

Within &0 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are: Michael L. Ferch, Esq.

Law Office of Michael L. Ferch
280 Madison Avenue #912
New York, New York 10016

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date: 03/29/2019 /s/ D. Howie

Signature of Clerk or Deputy Clerk 7
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A0 440 (Rev. 06/12) Summons in a Civil Action (Page 2)
Civil Action No. 18-cv-10068

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed, R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)
was received by me on (dare)

O I personally served the summons on the individual at {place)

e e o e s i o e ————— —" ————

on (date) ,or

O I left the summons at the individual’s residence or usual place of abode with (name)

o ,aperson of suitable age and discretion whb resides there,
on (date) ___ »and mailed a copy to the individual’s last known address; or

O 1 served the summons on (name of individual) ,wWho is

¢ ——— - e e — —

designated by law to accept service of process on behaif of mame oforgahtza:ion)

—— e e s s v c—m o

. — > —— T mem et S——— e ——— . - b e v wer eem aee e - on (da’e) — - ; or

O I returned the summons unexecuted because ‘ ;or
O Other (specify:

My fees are $ ' for travel and $ 4 for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true,

Date:

P s e s c—— ey . —— e e e = ieeen e e A e e o ———e e+ - ———— ———t e

Server's :igr'mture

- e ————— s+ —— e

Printed name and title

Additional information regarding attempted service, ctc:
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
SAMIHA ALAYAN and ZEYAD BARAZANJI, : COMPLAINT
Plaintiffs,
Index No.

- against -

PERMANENT MISSION OF SAUDI ARABIA
TO THE UNITED NATIONS,

Defendant.

Plaintiffs SAMIHA ALAYAN (“Alayan”) and ZEYAD BARAZANJI
(“Barazanji”), by their attorneys, Law Office of Michael L. Ferch,
as and for their Complaint, hereby allege as follows:

Preliminary Statement

1. Plaintiffs Alayan and Barazanji bring this civil action
against their former employer, the Permanent Mission of Saudi
Arabia to the United Nations (the “Mission”) for breach of
contract, breach of implied-in-fact contract, fraud, and unjust
enrichment, in violation of Plaintiffs’ rights pursuant to various
Federal, New York State and common laws.

2. As a result of Defendant’s wrongful conduct, Plaintiffs
seek compensatory and punitive damages, as well as interest, costs

and attorneys’ fees pursuant to applicable laws.

The Parties
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3. Plaintiff Samiha Alayan ("Alayan") is a resident of the
City of Freeport, County of Nassau, State of New York. Alayan is
over 60 years old.

4. Plaintiff Zeyad Barazanji (“Barazangi”) is a resident of
Riverdale, Borough of the Bronx, County of New York, State of New
York. Barazangi is over 60 years old.

5. Defendant Permanent Mission of Saudi Arabia to the United
Nations (the “Mission”), has its business located at 809 U.N.

Plaza, 10th Floor, New York, New York 10017.

Jurisdiction and Venue

6. The amount in controversy herein exceeds Seventy-Five
Thousand ($75,000) Dollars exclusive of interest and costs.

7. The Court has jurisdiction over Defendant and this action
based on the Foreign Sovereign Immunities Act (“FSIA”), 28 U.S.C.
§§1330, 1602 - §1611, and this Court’s pendent jurisdiction.

8. The Court has jurisdiction based on the complete
diversity of the parties pursuant to 28 U.S.C. §1332.

9. Venue in this District is proper pursuant to 15 U.S.C.
§§1391(a) (1) and (2) in that the Defendant transacts business,
maintains its principal place of business, and a substantial part
of the events or omissions giving rise to Plaintiffs’ claims

occurred in, the Southern District of New York.

Statement of Facts

10. Plaintiff Alayan was employed full-time by the Mission

“



Case 1:18-cv-10068-ALC Document1 Filed 10/31/18 Page 3 of 10

for over 34 years.

11. Alayan was employed as a secretary for the entirety of
her employment by the Mission, until she was abruptly terminated
by the Mission in or about November 2017.

12. Plaintiff Barazanji was employed full-time by the
Mission for over 28 years.

13. Barazanji was employed as a translator for the entirety
of his employment by the Mission, until he was abruptly terminated
by the Mission in or about November 2017.

The First Contracts

14. The first contracts (hereinafter referred to as the
(“First Contract” or “First Contracts”) were signed by Plaintiffs:
in or about October 1984 for Alayan, and in or about July 1989 for
Barazanji.

15. The First Contracts provided for a one-year term of
employment, automatically renewable unless one of the parties
notified the other to the contrary.

16. Under the First Contracts, Plaintiffs were afforded
vacation and sick leave, but not health insurance or social
security benefits. Severance was also stated as two weeks pay for
every year Plaintiffs, respectively, worked for the Mission.

17. The First Contracts were drafted by the Mission and it
received no input from Plaintiffs and was not otherwise subject to

any negotiation or amendment whatsoever.

-
3
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The Second Contracts

18. In or about 2009 or 2010, the Mission updated its
contract with Plaintiffs (“Second Contract” or “Second
Contracts”), yet the two-week’s pay for each year of service

severance provision remained.

The Third Contracts

19. However, in or about 2014, the Mission changed its
contracts again (“Third Contract” or “Third Contracts”) to follow
the example of all other Arab Missions to the United Nations by
stating in its employment contracts that the Mission would pay
one-month’s last base salary as compensation for each year of
service, to be applied retroactively.

20. On the very same day the Third Contracts were discussed
with Plaintiffs, then Ambassador to the U.N., Abdallah Yahya A.
Al-Mouallimi, stated “I have good news: you are covered with one
(1) month of severance for each year of service,” or words to that
effect.

21. Plaintiffs, and approximately 10-15 other employees,
were in a conference room at the Mission’s New York City office
when they were told and promised this by the Mission’s
representative.

22. Plaintiffs signed the Third Contracts at that time and
were informed by the Mission that it would then sign them and
return a fully-executed contract to Plaintiffs.

4
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23. Despite repeated requests thereafter, Plaintiffs never
received copies of the fully executed Third Contracts and were
informed by or lead to understand by the Mission that these Third
Contracts were never fully executed and/or removed from
Plaintiffs’ personnel files.

24. Nevertheless, Plaintiffs continued to work for the
Mission in reliance on the Third Contract and the promise of
receiving one month’s severance per year of employment should they
leave, retire, or be terminated.

Termination and Post-Termination

25. Plaintiffs were both terminated by the Mission in or
about November 2017.

26. At that time, again in a meeting in a conference room at
the Mission’s New York City office with other employees present,
the head of Human Resources for the Mission at that time, Mr.
Fahad Al-Harbi, and Mr. Ayman Abu Shal, the prior Chief of Finance
and Personnel, both promised Plaintiffs one month’s severance for
each year of employment dating back to their original employment
date for their years of loyal service.

27. The Mission was aware of this promise and its obligation
to pay the severance amounts as calculated based on a one-month
base pay per year of service, as promised and set forth in the

Third Contracts, but declined to honor its promise.

wh
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28. Mr. Fahad Al-Harbi, stated to Plaintiffs that their
respective personnel files did not include any signed, Third
Contracts.

29. Prior to Plaintiffs’ termination, several other Mission
employees were terminated and received one-month severance for
each year of employment.

30. In April 2018, Plaintiffs (and many if not all of the
terminated employees) were told at the Mission’s offices by a
group of three nationals who traveled to the Mission from the
Kingdom of Saudi Arabia that under no uncertain terms (and under
pressure and great duress), that to receive any severance at all,
they must sign a severance agreement drafted by the Mission.

31. The severance payment offered to Plaintiffs was
approximately Twenty-Two Thousand ($22,000.00) Dollars (US) each.

32. Plaintiffs were instructed to sign, then pick up their

respective checks the very next day, or else they would forfeit

any and all rights to severance, and that “the money would be
taken right back to Saudi Arabia,” or words to that effect.

33. Plaintiffs would not accept the Mission’s reversal of
its severance policy, promises and contractual obligations, and
declined to sign any severance agreement or accept the amount
offered by the Mission.

COUNT ONE -- Breach of Contract

34. Plaintiffs re-allege Paragraphs 1 through 33 and

6
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incorporate them by reference with the same force and effect as if

fully set forth herein.

35. Plaintiffs and the Mission entered into a revised, Third
Contract in or about 2014, which gave Plaintiffs one-month’s
severance at their last pay rate for every year worked for the
Mission.

36. Plaintiffs dutifully and diligently worked for the
Mission pursuant to the terms and conditions of the Third Contract

until their termination by the Mission.

37. The Mission breached the Third Contract by failing to

honor the Third Contract severance provisions.

38. Accordingly, Plaintiffs were damaged by the Mission’s

breach of contract.

COUNT TWO -- Breach of Implied-in-Fact Contract

39. Plaintiffs re-allege Paragraphs 1 through 38 and
incorporate them by reference with the same force and effect as if
fully set forth herein.

40. Plaintiffs were employed by the Mission and worked
faithfully and loyally for decades.

41. The Mission promised Plaintiffs that they would receive
severance amounting to one month’s pay for each year of service
for the Mission.

42. All parties understood this agreement, and the Mission
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clearly and unequivocally expressed its intention to provide said

severance compensation to Plaintiffs.

43. The Mission provided other terminated employees with one
month’s severance at their last pay rate for every year worked for

the Mission.

44. Defendant Mission failed to honor its arrangement with

Plaintiffs.

45. Accordingly, Plaintiffs were damaged by the Mission’s

breach of the parties’ implied contract.

COUNT THREE -- Fraud

46. Plaintiffs re-allege Paragraphs 1 through 45 and
incorporate them by reference with the same force and effect as if
fully set forth herein.

47. Separate and apart from Plaintiffs contracting to
receive a more generous severance pursuant to their Third
Contracts, the Mission and its representatives fraudulently
misrepresented to Plaintiffs (and many other terminated Mission
workers) that, indeed, they would receive the severance as
promised.

48. Based on the statements by the Mission and its
individual representatives as alleged hereinabove, the Mission
fraudulently induced Plaintiffs to work and continue working for

the Mission, all the while realizing it was enticing Plaintiffs to
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work for the Mission under the false promise of increased and
retroactive severance.

49. The Mission and its representatives were reckless in
making such false, fraudulent, and misleading statements to
Plaintiffs.

50. Accordingly, Plaintiffs were damaged by the Mission’s

breach of the parties’ implied contract.

COUNT FOUR - Unjust Enrichment

51. Plaintiffs re-allege Paragraphs 1 through 50 and
incorporate them by reference with the same force and effect as if
fully set forth herein.

52. The Mission promised Plaintiffs one-month’s severance
By refusing to pay Plaintiffs as promised, the Mission has been
enriched at the expense of Plaintiffs by failing to pay any
severance, let alone the one-month severance.

53. It is unjust for the Mission to withhold and keep
severance monies promised and rightfully belonging to Plaintiffs.

Prayer for Relief

WHEREFORE, Plaintiffs demand compensatory and punitive damages
from Defendant, in an amount to be determined by this Court, but
in no event less than One Hundred Twenty-Nine Thousand Seven
Hundred Forty-Three Dollars and Eighty-Two Cents ($129,743.82
(US)) for Plaintiff Alayan, and One Hundred Thirty-One Thousand

Seven Hundred Ninety Dollars ($131,790.00 (US)) for contractual
9
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damages, punitive damages in an amount to be determined by this
Court, the costs and disbursements of this action, including
reasonable attorneys’ fees, all applicable interest, and any and
all such other and further relief to Plaintiffs that this Court

deems just and proper.

Dated: New York, New York
October 31, 2018

Yours; etc.,

PLAINTIFFS SAMIHA ALAYAN and
ZEYAD BARAZANJI

LAW OFFICE OF MICHAEL L. FERCH

By: M\_,/\,

Michael L. Ferch [MF6211]

Attorneys for Samiha Alayan and

Zeyad Barazanji
280 Madison Avenue #912
New York, New York 10016
Tel: (212) 757-2520
Fax: (718) 972-4505
michael@ferchlaw.com

10



Certificate of Accurac

On this 4" day of February 2019 personally appeared before me
Abduljabbar Yousif, who after being duly sworn, stated:

that he is a translator/reviser of the Arabic and English languages by
profession and as such is connected with the New York Times; that he.is .
thoroughly conversant with these languages; that the attached translation is
a true and correct version of such original to the best of his knowledge.

Subscribed and sworn to before me on this May of February 2019.

Translator . Notary Public
At orr el W}@&M

A MICHELLE SAVARESE
Notatry Public - State of New York
) NO. 01544147165
Qualified In Rockiand Co) ini
4 My Commission Expires “& a




. Certificate of Accuracy

On this 4 day of February 2019 personally appeared before me
Abduljabbar Yousif, who after being duly sworn, stated:

that he is a translator/reviser of the Arabic and English languages by
profession and as such is connected with the New York Times; that he is
thoroughly conversant with these languages; that the attached translation is
a true and correct version of such original to the best of his knowledge.

Subscribed and sworn to before me on this ﬂay of February 2019.

Translator Notary Public

" MICHELLE SAVARESE
Nolary Public - State of New York
NO. 015A6147165




Foreign Sovereign Immunities Act of 1976, as amended,
28 USC 1330, and 28 USC 1602 et seq.

§1330. Actions against foreign states

(a) The district courts shall have original jurisdiction without regard to amount in
controversy of any nonjury civil action against a foreign state as defined in section
1603(a) of this title as to any claim for relief in personam with respect to which the
foreign state is not entitled to immunity either under sections 1605-1607 of this title
or under any applicable international agreement.

(b) Personal jurisdiction over a foreign state shall exist as to every claim for relief
over which the district courts have jurisdiction under subsection (a) where service has
been made under section 1608 of this title.

(c) For purposes of subsection (b), an appearance by a foreign state does not confer
personal jurisdiction with respect to any claim for relief not arising out of any
transaction or occurrence enumerated in sections 1605-1607 of this title.

§1602. Findings and declaration of purpose

The Congress finds that the determination by United States courts of the claims of
foreign states to immunity from the jurisdiction of such courts would serve the
interests of justice and would protect the rights of both foreign states and litigants in
United States courts. Under international law, states are not immune from the
jurisdiction of foreign courts insofar as their commercial activities are concerned, and
their commercial property may be levied upon for the satisfaction of judgments
rendered against them in connection with their commercial activities. Claims of
foreign states to immunity should henceforth be decided by courts of the United States
and of the States in conformity with the principles set forth in this chapter.

§1603. Definitions
For purposes of this chapter—
(a) A "foreign state", except as used in section 1608 of this title, includes a
political subdivision of a foreign state or an agency or instrumentality of a foreign
state as defined in subsection (b).
(b) An "agency or instrumentality of a foreign state" means any entity—
(1) which is a separate legal person, corporate or otherwise, and
(2) which is an organ of a foreign state or political subdivision thereof, or a
majority of whose shares or other ownership interest is owned by a foreign state
or political subdivision thereof, and



(3) which is neither a citizen of a State of the United States as defined in
section 1332 (c) and (e) of this title, nor created under the laws of any third
country.

(c) The "United States" includes all territory and waters, continental or insular,
subject to the jurisdiction of the United States.

(d) A "commercial activity" means either a regular course of commercial conduct
or a particular commercial transaction or act. The commercial character of an
activity shall be determined by reference to the nature of the course of conduct or
particular transaction or act, rather than by reference to its purpose.

(e) A "commercial activity carried on in the United States by a foreign state"
means commercial activity carried on by such state and having substantial contact
with the United States.

§1604. Immunity of a foreign state from jurisdiction

Subject to existing international agreements to which the United States is a party at
the time of enactment of this Act a foreign state shall be immune from the jurisdiction
of the courts of the United States and of the States except as provided in sections 1605
to 1607 of this chapter.

§1605. General exceptions to the jurisdictional immunity of a foreign state
(a) A foreign state shall not be immune from the jurisdiction of courts of the United
States or of the States in any case—

(1) in which the foreign state has waived its immunity either explicitly or by
implication, notwithstanding any withdrawal of the waiver which the foreign state
may purport to effect except in accordance with the terms of the waiver;

(2) in which the action is based upon a commercial activity carried on in the
United States by the foreign state; or upon an act performed in the United States in
connection with a commercial activity of the foreign state elsewhere; or upon an act
outside the territory of the United States in connection with a commercial activity of
the foreign state elsewhere and that act causes a direct effect in the United States;

(3) in which rights in property taken in violation of international law are in issue
and that property or any property exchanged for such property is present in the
United States in connection with a commercial activity carried on in the United
States by the foreign state; or that property or any property exchanged for such
property is owned or operated by an agency or instrumentality of the foreign state
and that agency or instrumentality is engaged in a commercial activity in the United
States;

(4) in which rights in property in the United States acquired by succession or gift
or rights in immovable property situated in the United States are in issue;



(5) not otherwise encompassed in paragraph (2) above, in which money damages
are sought against a foreign state for personal injury or death, or damage to or loss
of property, occurring in the United States and caused by the tortious act or
omission of that foreign state or of any official or employee of that foreign state
while acting within the scope of his office or employment; except this paragraph
shall not apply to—

(A) any claim based upon the exercise or performance or the failure to exercise
or perform a discretionary function regardless of whether the discretion be
abused, or

(B) any claim arising out of malicious prosecution, abuse of process, libel,
slander, misrepresentation, deceit, or interference with contract rights; or
(6) in which the action is brought, either to enforce an agreement made by the

foreign state with or for the benefit of a private party to submit to arbitration all or

any differences which have arisen or which may arise between the parties with

respect to a defined legal relationship, whether contractual or not, concerning a

subject matter capable of settlement by arbitration under the laws of the United

States, or to confirm an award made pursuant to such an agreement to arbitrate, if

(A) the arbitration takes place or is intended to take place in the United States, (B)

the agreement or award is or may be governed by a treaty or other international

agreement in force for the United States calling for the recognition and enforcement
of arbitral awards, (C) the underlying claim, save for the agreement to arbitrate,

could have been brought in a United States court under this section or section 1607,

or (D) paragraph (1) of this subsection is otherwise applicable.

(b) A foreign state shall not be immune from the jurisdiction of the courts of the
United States in any case in which a suit in admiralty is brought to enforce a maritime
lien against a vessel or cargo of the foreign state, which maritime lien is based upon a
commercial activity of the foreign state: Provided, That—

(1) notice of the suit is given by delivery of a copy of the summons and of the
complaint to the person, or his agent, having possession of the vessel or cargo
against which the maritime lien is asserted; and if the vessel or cargo is arrested
pursuant to process obtained on behalf of the party bringing the suit, the service of
process of arrest shall be deemed to constitute valid delivery of such notice, but the
party bringing the suit shall be liable for any damages sustained by the foreign state
as a result of the arrest if the party bringing the suit had actual or constructive
knowledge that the vessel or cargo of a foreign state was involved; and

(2) notice to the foreign state of the commencement of suit as provided in section
1608 of this title is initiated within ten days either of the delivery of notice as
provided in paragraph (1) of this subsection or, in the case of a party who was
unaware that the vessel or cargo of a foreign state was involved, of the date such
party determined the existence of the foreign state's interest.



(c) Whenever notice is delivered under subsection (b)(1), the suit to enforce a
maritime lien shall thereafter proceed and shall be heard and determined according to
the principles of law and rules of practice of suits in rem whenever it appears that, had
the vessel been privately owned and possessed, a suit in rem might have been
maintained. A decree against the foreign state may include costs of the suit and, if the
decree is for a money judgment, interest as ordered by the court, except that the court
may not award judgment against the foreign state in an amount greater than the value
of the vessel or cargo upon which the maritime lien arose. Such value shall be
determined as of the time notice is served under subsection (b)(1). Decrees shall be
subject to appeal and revision as provided in other cases of admiralty and maritime
jurisdiction. Nothing shall preclude the plaintiff in any proper case from seeking relief
in personam in the same action brought to enforce a maritime lien as provided in this
section.

(d) A foreign state shall not be immune from the jurisdiction of the courts of the
United States in any action brought to foreclose a preferred mortgage, as defined in
section 31301 of title 46. Such action shall be brought, heard, and determined in
accordance with the provisions of chapter 313 of title 46 and in accordance with the
principles of law and rules of practice of suits in rem, whenever it appears that had the
vessel been privately owned and possessed a suit in rem might have been maintained.

[(e), (f) Repealed. Pub. L. 110-181, div. A, title X, §1083(b)(1)}(B), Jan. 28, 2008,
122 Stat. 341.]

(g) Limitation on Discovery.—

(1) In general—(A) Subject to paragraph (2), if an action is filed that would
otherwise be barred by section 1604, but for section 1605A or section 1605B, the
court, upon request of the Attorney General, shall stay any request, demand, or
order for discovery on the United States that the Attorney General certifies would
significantly interfere with a criminal investigation or prosecution, or a national
security operation, related to the incident that gave rise to the cause of action, until
such time as the Attorney General advises the court that such request, demand, or
order will no longer so interfere.

(B) A stay under this paragraph shall be in effect during the 12-month period
beginning on the date on which the court issues the order to stay discovery. The
court shall renew the order to stay discovery for additional 12-month periods upon
motion by the United States if the Attorney General certifies that discovery would
significantly interfere with a criminal investigation or prosecution, or a national
security operation, related to the incident that gave rise to the cause of action.

(2) Sunset.—(A) Subject to subparagraph (B), no stay shall be granted or
continued in effect under paragraph (1) after the date that is 10 years after the date
on which the incident that gave rise to the cause of action occurred.



(B) After the period referred to in subparagraph (A), the court, upon request of
the Attorney General, may stay any request, demand, or order for discovery on the
United States that the court finds a substantial likelihood would—

(i) create a serious threat of death or serious bodily injury to any person;

(ii) adversely affect the ability of the United States to work in cooperation with
foreign and international law enforcement agencies in investigating violations of
United States law; or

(iii) obstruct the criminal case related to the incident that gave rise to the cause
of action or undermine the potential for a conviction in such case.

(3) Evaluation of evidence.—The court's evaluation of any request for a stay
under this subsection filed by the Attorney General shall be conducted ex parte and
in camera. ‘

(4) Bar on motions to dismiss.—A stay of discovery under this subsection shall
constitute a bar to the granting of a motion to dismiss under rules 12(b)(6) and 56 of
the Federal Rules of Civil Procedure.

(5) Construction—Nothing in this subsection shall prevent the United States
from seeking protective orders or asserting privileges ordinarily available to the
United States.

(h) Jurisdictional Immunity for Certain Art Exhibition Activities.—

(1) In general —If—

(A) a work is imported into the United States from any foreign state pursuant to
an agreement that provides for the temporary exhibition or display of such work
entered into between a foreign state that is the owner or custodian of such work
and the United States or one or more cultural or educational institutions within
the United States;

(B) the President, or the President's designee, has determined, in accordance
with subsection (a) of Public Law 89-259 (22 U.S.C. 2459(a)), that such work is
of cultural significance and the temporary exhibition or display of such work is in
the national interest; and

(C) the notice thereof has been published in accordance with subsection (a) of
Public Law 89-259 (22 U.S.C. 245%(a)),

any activity in the United States of such foreign state, or of any carrier, that is
associated with the temporary exhibition or display of such work shall not be
considered to be commercial activity by such foreign state for purposes of subsection
(a)(3)-

(2) Exceptions.—

(A) Nazi-era claims.—Paragraph (1) shall not apply in any case asserting
jurisdiction under subsection (a)(3) in which rights in property taken in violation
of international law are in issue within the meaning of that subsection and—

(i) the property at issue is the work described in paragraph (1);



(ii) the action is based upon a claim that such work was taken in connection
with the acts of a covered government during the covered period;
(iii) the court determines that the activity associated with the exhibition or
display is commercial activity, as that term is defined in section 1603(d); and
(iv) a determination under clause (iii) is necessary for the court to exercise
jurisdiction over the foreign state under subsection (a)(3).
(B) Other culturally significant works.—In addition to cases exempted
under subparagraph (A), paragraph (1) shall not apply in any case asserting
jurisdiction under subsection (a)(3) in which rights in property taken in violation
of international law are in issue within the meaning of that subsection and—
(i) the property at issue is the work described in paragraph (1);
(ii) the action is based upon a claim that such work was taken in connection
with the acts of a foreign government as part of a systematic campaign of
coercive confiscation or misappropriation of works from members of a targeted
and vulnerable group;
(iii) the taking occurred after 1900;
(iv) the court determines that the activity associated with the exhibition or
display is commercial activity, as that term is defined in section 1603(d); and
(v) a determination under clause (iv) is necessary for the court to exercise
jurisdiction over the foreign state under subsection (a)(3).
(3) Definitions.—For purposes of this subsection—

(A) the term "work" means a work of art or other object of cultural
significance;

(B) the term "covered government" means—

(i) the Government of Germany during the covered period;

(i) any government in any area in Europe that was occupied by the military
forces of the Government of Germany during the covered period;

(iii) any government in Europe that was established with the assistance or
cooperation of the Government of Germany during the covered period; and

(iv) any government in Europe that was an ally of the Government of
Germany during the covered period; and
(C) the term "covered period" means the period beginning on January 30, 1933,
and ending on May 8, 1945.

§1606. Extent of liability
As to any claim for relief with respect to which a foreign state is not entitled to
immunity under section 1605 or 1607 of this chapter, the foreign state shall be liable
in the same manner and to the same extent as a private individual under like
circumstances; but a foreign state except for an agency or instrumentality thereof shall
not be liable for punitive damages; if, however, in any case wherein death was caused,
the law of the place where the action or omission occurred provides, or has been



construed to provide, for damages only punitive in nature, the foreign state shall be
liable for actual or compensatory damages measured by the pecuniary injuries
resulting from such death which were incurred by the persons for whose benefit the
action was brought.

§1607. Counterclaims

In any action brought by a foreign state, or in which a foreign state intervenes, in a
court of the United States or of a State, the foreign state shall not be accorded
immunity with respect to any counterclaim—

(a) for which a foreign state would not be entitled to immunity under section 1605
or 1605A of this chapter had such claim been brought in a separate action against
the foreign state; or

(b) arising out of the transaction or occurrence that is the subject matter of the
claim of the foreign state; or

(c) to the extent that the counterclaim does not seek relief exceeding in amount or
differing in kind from that sought by the foreign state.

§1608. Service; time to answer; default

(a) Service in the courts of the United States and of the States shall be made upon a
foreign state or political subdivision of a foreign state:

(1) by delivery of a copy of the summons and complaint in accordance with any
special arrangement for service between the plaintiff and the foreign state or
political subdivision; or

(2) if no special arrangement exists, by delivery of a copy of the summons and
complaint in accordance with an applicable international convention on service of
judicial documents; or

(3) if service cannot be made under paragraphs (1) or (2), by sending a copy of
the summons and complaint and a notice of suit, together with a translation of each
into the official language of the foreign state, by any form of mail requiring a signed
receipt, to be addressed and dispatched by the clerk of the court to the head of the
ministry of foreign affairs of the foreign state concerned, or

(4) if service cannot be made within 30 days under paragraph (3), by sending two
copies of the summons and complaint and a notice of suit, together with a
translation of each into the official language of the foreign state, by any form of
mail requiring a signed receipt, to be addressed and dispatched by the clerk of the
court to the Secretary of State in Washington, District of Columbia, to the attention
of the Director of Special Consular Services—and the Secretary shall transmit one
copy of the papers through diplomatic channels to the foreign state and shall send to
the clerk of the court a certified copy of the diplomatic note indicating when the
papers were transmitted.



As used in this subsection, a "notice of suit" shall mean a notice addressed to a
foreign state and in a form prescribed by the Secretary of State by regulation.

(b) Service in the courts of the United States and of the States shall be made upon
an agency or instrumentality of a foreign state:

(1) by delivery of a copy of the summons and complaint in accordance with any
special arrangement for service between the plaintiff and the agency or
instrumentality; or

(2) if no special arrangement exists, by delivery of a copy of the summons and
complaint either to an officer, a managing or general agent, or to any other agent
authorized by appointment or by law to receive service of process in the United
States; or in accordance with an applicable international convention on service of
judicial documents; or

(3) if service cannot be made under paragraphs (1) or (2), and if reasonably
calculated to give actual notice, by delivery of a copy of the summons and
complaint, together with a translation of each into the official language of the
foreign state—

(A) as directed by an authority of the foreign state or political subdivision in
response to a letter rogatory or request or

(B) by any form of mail requiring a signed receipt, to be addressed and
dispatched by the clerk of the court to the agency or instrumentality to be served,
or

(C) as directed by order of the court consistent with the law of the place where
service is to be made.

(c) Service shall be deemed to have been made—

(1) in the case of service under subsection (a)(4), as of the date of transmittal
indicated in the certified copy of the diplomatic note; and

(2) in any other case under this section, as of the date of receipt indicated in the
certification, signed and returned postal receipt, or other proof of service applicable
to the method of service employed.

(d) In any action brought in a court of the United States or of a State, a foreign state,
a political subdivision thereof, or an agency or instrumentality of a foreign state shall
serve an answer or other responsive pleading to the complaint within sixty days after
service has been made under this section.

(e) No judgment by default shall be entered by a court of the United States or of a
State against a foreign state, a political subdivision thereof, or an agency or
instrumentality of a foreign state, unless the claimant establishes his claim or right to
relief by evidence satisfactory to the court. A copy of any such default judgment shall
be sent to the foreign state or political subdivision in the manner prescribed for service
in this section.



§1609. Immunity from attachment and execution of property of a foreign state

Subject to existing international agreements to which the United States is a party at
the time of enactment of this Act the property in the United States of a foreign state
shall be immune from attachment arrest and execution except as provided in sections
1610 and 1611 of this chapter.

§1610. Exceptions to the immunity from attachment or execution

(2) The property in the United States of a foreign state, as defined in section 1603(a)
of this chapter, used for a commercial activity in the United States, shall not be
immune from attachment in aid of execution, or from execution, upon a judgment
entered by a court of the United States or of a State after the effective date of this Act,
i

(1) the foreign state has waived its immunity from attachment in aid of execution
or from execution either explicitly or by implication, notwithstanding any
withdrawal of the waiver the foreign state may purport to effect except in
accordance with the terms of the waiver, or

(2) the property is or was used for the commercial activity upon which the claim
is based, or

(3) the execution relates to a judgment establishing rights in property which has
been taken in violation of international law or which has been exchanged for
property taken in violation of international law, or

(4) the execution relates to a judgment establishing rights in property—

(A) which is acquired by succession or gift, or

(B) which is immovable and situated in the United States: Provided, That such
property is not used for purposes of maintaining a diplomatic or consular mission
or the residence of the Chief of such mission, or

(5) the property consists of any contractual obligation or any proceeds from such

a contractual obligation to indemnify or hold harmless the foreign state or its

employees under a policy of automobile or other liability or casualty insurance

covering the claim which merged into the judgment, or

(6) the judgment is based on an order confirming an arbitral award rendered
against the foreign state, provided that attachment in aid of execution, or execution,
would not be inconsistent with any provision in the arbitral agreement, or

(7) the judgment relates to a claim for which the foreign state is not immune
under section 1605A or section 1605(a)(7) (as such section was in effect on January

27, 2008), regardless of whether the property is or was involved with the act upon

which the claim is based.

(b) In addition to subsection (a), any property in the United States of an agency or
instrumentality of a foreign state engaged in commercial activity in the United States
shall not be immune from attachment in aid of execution, or from execution, upon a



judgment entered by a court of the United States or of a State after the effective date
of this Act, if—

(1) the agency or instrumentality has waived its immunity from attachment in aid
of execution or from execution either explicitly or implicitly, notwithstanding any
withdrawal of the waiver the agency or instrumentality may purport to effect except
in accordance with the terms of the waiver, or

(2) the judgment relates to a claim for which the agency or instrumentality is not
immune by virtue of section 1605(a)(2), (3), or (5) or 1605(b) of this chapter,
regardless of whether the property is or was involved in the act upon which the
claim is based, or

(3) the judgment relates to a claim for which the agency or instrumentality is not
immune by virtue of section 1605A of this chapter or section 1605(a)(7) of this
chapter (as such section was in effect on January 27, 2008), regardless of whether
the property is or was involved in the act upon which the claim is based.

(c) No attachment or execution referred to in subsections (a) and (b) of this section
shall be permitted until the court has ordered such attachment and execution after
having determined that a reasonable period of time has elapsed following the entry of
judgment and the giving of any notice required under section 1608(e) of this chapter.

(d) The property of a foreign state, as defined in section 1603(a) of this chapter,
used for a commercial activity in the United States, shall not be immune from
attachment prior to the entry of judgment in any action brought in a court of the
United States or of a State, or prior to the elapse of the period of time provided in
subsection (c) of this section, if—

(1) the foreign state has explicitly waived its immunity from attachment prior to
judgment, notwithstanding any withdrawal of the waiver the foreign state may
purport to effect except in accordance with the terms of the waiver, and

(2) the purpose of the attachment is to secure satisfaction of a judgment that has
been or may ultimately be entered against the foreign state, and not to obtain
jurisdiction.

(e) The vessels of a foreign state shall not be immune from arrest in rem,
interlocutory sale, and execution in actions brought to foreclose a preferred mortgage
as provided in section 1605(d).

(H(1)(A) Notwithstanding any other provision of law, including but not limited to
section 208(f) of the Foreign Missions Act (22 U.S.C. 4308(f)), and except as
provided in subparagraph (B), any property with respect to which financial
transactions are prohibited or regulated pursuant to section 5(b) of the Trading with
the Enemy Act (50 U.S.C. App. 5(b)),! section 620(a) of the Foreign Assistance Act
of 1961 (22 U.S.C. 2370(a)), sections 202 and 203 of the International Emergency
Economic Powers Act (50 U.S.C. 1701-1702), or any other proclamation, order,
regulation, or license issued pursuant thereto, shall be subject to execution or
attachment in aid of execution of any judgment relating to a claim for which a foreign



state (including any agency or instrumentality or such state) claiming such property is
not immune under section 1605(a)(7) (as in effect before the enactment of section
1605A) or section 1605A.

(B) Subparagraph (A) shall not apply if, at the time the property is expropriated or
seized by the foreign state, the property has been held in title by a natural person or, if
held in trust, has been held for the benefit of a natural person or persons.

(2)(A) At the request of any party in whose favor a judgment has been issued with
respect to a claim for which the foreign state is not immune under section 1605(a)(7)
(as in effect before the enactment of section 1605A) or section 1605A, the Secretary
of the Treasury and the Secretary of State should make every effort to fully, promptly,
and effectively assist any judgment creditor or any court that has issued any such
judgment in identifying, locating, and executing against the property of that foreign
state or any agency or instrumentality of such state.

(B) In providing such assistance, the Secretaries—

(i) may provide such information to the court under seal; and

(ii) should make every effort to provide the information in a manner sufficient to
allow the court to direct the United States Marshall's office to promptly and
effectively execute against that property.

(3) Waiver.—The President may waive any provision of paragraph (1) in the
interest of national security.

(g) Property in Certain Actions.—

(1) In general—Subject to paragraph (3), the property of a foreign state against
which a judgment is entered under section 1605A, and the property of an agency or
instrumentality of such a state, including property that is a separate juridical entity
or is an interest held directly or indirectly in a separate juridical entity, is subject to
attachment in aid of execution, and execution, upon that judgment as provided in
this section, regardless of—

(A) the level of economic control over the property by the government of the
foreign state;

(B) whether the profits of the property go to that government;

(C) the degree to which officials of that government manage the property or
otherwise control its daily affairs;

(D) whether that government is the sole beneficiary in interest of the property;
or

(E) whether establishing the property as a separate entity would entitle the
foreign state to benefits in United States courts while avoiding its obligations.

(2) United states sovereign immunity inapplicable.—Any property of a foreign
state, or agency or instrumentality of a foreign state, to which paragraph (1) applies
shall not be immune from attachment in aid of execution, or execution, upon a
judgment entered under section 1605A because the property is regulated by the
United States Government by reason of action taken against that foreign state under



the Trading With the Enemy Act or the International Emergency Economic Powers
Act.

(3) Third-party joint property holders.—Nothing in this subsection shall be
construed to supersede the authority of a court to prevent appropriately the
impairment of an interest held by a person who is not liable in the action giving rise
to a judgment in property subject to attachment in aid of execution, or execution,
upon such judgment.

§1611. Certain types of property immune from execution

(a) Notwithstanding the provisions of section 1610 of this chapter, the property of
those organizations designated by the President as being entitled to enjoy the
privileges, exemptions, and immunities provided by the International Organizations
Immunities Act shall not be subject to attachment or any other judicial process
impeding the disbursement of funds to, or on the order of, a foreign state as the result
of an action brought in the courts of the United States or of the States.

(b) Notwithstanding the provisions of section 1610 of this chapter, the property of a
foreign state shall be immune from attachment and from execution, if—

(1) the property is that of a foreign central bank or monetary authority held for its
own account, unless such bank or authority, or its parent foreign government, has
explicitly waived its immunity from attachment in aid of execution, or from
execution, notwithstanding any withdrawal of the waiver which the bank, authority
or government may purport to effect except in accordance with the terms of the
waiver; or

(2) the property is, or is intended to be, used in connection with a military activity
and

(A) is of a military character, or
(B) is under the control of a military authority or defense agency.

(c) Notwithstanding the provisions of section 1610 of this chapter, the property of a
foreign state shall be immune from attachment and from execution in an action
brought under section 302 of the Cuban Liberty and Democratic Solidarity
(LIBERTAD) Act of 1996 to the extent that the property is a facility or installation
used by an accredited diplomatic mission for official purposes.
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Certificate of Accuracy

On this 16" day of January 2019 personally appeared
before me Abduljabbar Yousif, who after being duly swozrn
stated:

that he is a senior translator/reviser of the Arabic
and English languages by profession and as such is
connected with the New York Times; that he is thoroughly
conversant with these languages; that the attached
translation is a true and correct version of such
original to the best of his knowledge.

Subscribad and sworn to before me on
this day of January 2019

Translator Notary Public
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